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useful links

Income Tax (Earnings and Pensions) Act 2003 (ITEPA 2003)

legislation.gov.uk/ukpga/2003/1/contents

Social Security Contributions (Intermediaries) Regulations 2000
legislation.gov.uk/uksi/2000/727/pdfs/uksi_20000727_en.pdf
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iR35 Application of Principles
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we’ve been waiting for you, ir35 

overview of the 2021 Changes...

In line with the public sector changes made in April 
2017, the end-user (client) will be responsible for 
determining the employment status of all off-
payroll/contract workers for their organisation. This 
includes all PSC contractors.

HMRC now requires that the end-user produces 
evidence of their determination for each and every 
contractor in the form of a Status Determination 
Statement (SDS). The legislation prescribes that the 
end-user will be required to share the SDS with all 
parties in the contractual chain, including the PSC 
contractor.  

In theory, this should rule out employers making 
blanket determinations of ‘inside IR35’ by end-
users as the SDS will be considered to be invalid 
if it is later found that the end-user has failed to 
take reasonable care in preparing, assessing and 
agreeing the determination.

Control
What degree of control does the client have over what, how, when and 

where the worker completes the work?

Substitution
Is personal service from the worker required or can the worker send a 

substitute of their choosing in their place?

Mutuality of obligation 
Mutuality of obligation is a concept where the 

employer is obliged to offer work, and the worker is obligated to accept it.

2020 CASE LAW HAS ADDED THE PRINCIPLE OF “IN BUSINESS”2020 CASE LAW HAS ADDED THE PRINCIPLE OF “IN BUSINESS”  

 In Business seeks to establish whether the contractor is truly operation as 
a business in their own regard.
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In short, IR35 involves applying three 
principles to determine the employment 
status with regards to workers being inside 

or outside the legislation. These are 
commonly referred to as the main tests of 
employment.

https://www.jonlee.co.uk/ir35-application-of-principles?
https://www.jonlee.co.uk/ir35-application-of-principles


Key factors in 
determining iR35 status

IR35 status determination will not rest on one 
factor, other factors can be taken into account 
when determining whether workers are caught by 
IR35, for example:

• Does the PSC have an unfettered right to 
substitution under which the PSC can provide a 
substitute to carry out the work? 

• To what extent does the end client have control 
over the how, when and where the work is 
performed by the individual supplied through 
the PSC?

• Are the individuals supplied through the PSC 
under the direct supervision of your managers? 

• Is the PSC under any obligation to accept work 
offered by the end client or is the client obliged 
to offer the PSC future work? 

• How is payment made to the PSC? 

• Does the PSC provide its own equipment or 
materials for the delivery of the services?

MAY the 
workforce 
be with you

Now is the time to start planning and be ready  
in plenty of time before the changes come  
into force…

Start with a full review of your contract workforce, 
including the type of work or services that is/are 
currently performed or required under the terms of 
the engagement.

You will need to consider the following factors:

• Are my contractors supplied through a 
recruitment agency or agencies?

• Decide how you are going to determine 
whether the people provided through PSCs are 
inside or outside of IR35.

• Are the contractors operating through PSCs or 
umbrella companies?

• Consider whether streamlining your supply 
base will make IR35 determinations easier and 
more consistent.

Find out more:
Contact our IR35 expert, Grant Nisbet on 01384 446115 or email
grant.nisbet@jonlee.co.uk

i have a contract workforce, 
what do i need to do now?

are you on the 
inside or outside of the 

ir35 workforce?
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Government Check Employment 
Status for Tax (CEST)
IR35 status determination will not rest on one factor. 
The Government Check Employment Status for Tax 
tool CEST tool has been designed to help businesses 
make determinations on their contingent workforce.

However, the CEST tool has been subjected to heavy 
criticism since its introduction. Arguments have 
been made that it does not align with established 
case law, partly because of the fact that it disregards 
assessment around mutuality of obligation and 
assumes that this always applies; thereby being 
biased in its employment status determinations.

potential cost implications of iR35?

 

 

• There is a every probability that contractors will 
seek rate increases to offset the impact on their 
take home pay. 

• Evidence shows that public sector payroll costs 
increased by more than 10% after April 2017. 

• Without changing existing contract terms, 
it will be unlawful to deduct Employer’s 
National Insurance Contributions (ENIC’s) 
from payments made to PSC workers who are 
deemed to be inside IR35. 

• ENIC’s must be made directly by the fee payer 
(recruitment agency or intermediary) and this 
burden is likely to be passed through to clients  

• Recent cases brought to tribunal have 
supported contractors’ position.

A determination that an existing PSC contractor 
is “inside IR35” has the potential to increase 
costs to the client, for a few reasons. This is why 
we recommend engaging with your recruitment 
suppliers immediately so that they can help to 
advise on how to avoid cost pressure.

ir35 complete
If you are anxious to avoid the penalties for making an 
incorrect determination, then ensure that you use an 
assessment tool that is underwritten by insurance.

IR35 Complete is a status determination assessment 
tool that provides a definitive, accurate assessment. It 
is also underwritten by insurance to mitigate your risk.

The tool also satisfies Status Determination 
Statement (SDS) requirements to evidence 
determination and share the SDS with all parties in 
the contractual chain. 

need help determining 
ir35 statuS or preparing 

for the changes?
Book your free IR35 consultation 

Learn more about IR35 Complete
iR35 status assessment tool

Life-saver Tools to 
determine iR35 status

Learn more

need help determining ir35 statuS?

Book your free IR35 consultation 

grant.nisbet@jonlee.co.uk

AVOID HMRC PENALTIES  

AND BOOK A FREE IR35 CONSULTATION

PAVOID HMRC PENALTIES

PUNDERWRITTEN BY INSURANCE

PSATISFIES STATUS DETERMINATION STATEMENT (SDS)

PQUICK AND EASY TO IMPLEMENT

Book your free IR35 consultation 
grant.nisbet@jonlee.co.uk
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Are there any exceptions to 
these changes to iR35?

Who will be liable for 
paying tax correctly?

Frequently 
Asked 

questions 

What factors are taken into 
consideration when determining 
if a contractor is inside or 
outside iR35?

Can i make blanket 
determinations 
on iR35 status?

i have a contractor 
workforce, what do i need to 
do now?

HMRC has also confirmed that small businesses, as 
determined in sections 382/383 of the Companies 
Act 2006, will initially be exempt from the new 
IR35 rules where they are the end-user, provided 
they meet at least 2 of the 3 criteria.
*Small businesses must meet two of three of 

the following criteria to be exempt (annualised 

turnover less than £10.2m, balance sheet assets 

of less than £5.1m, average number of employees 

of 50 or fewer). 

HMRC has confirmed that the first agency in the 
supply chain “has enough visibility of the labour 
supply chain to influence compliance” and also 
that the end-user/client can influence compliance 
through careful selection of the suppliers and 
agencies that they engage with.

The latest consultation position will therefore hold; 
liability can transfer up the supply chain as far as 
the end client if HMRC is unable to collect from 
the first agency. HMRC has indicated that further 
guidance will be provided on circumstances where 
unpaid liabilities are not transferable up the supply 
chain.

In short, IR35 involves applying three principles to 
determine the employment status with regards 
to off payroll workers being inside or outside the 
legislation. These are commonly referred to as the 
main tests of employment:

• Control: what degree of control does the 
client have over what, how, when and 
where the worker completes the work? 

• Substitution: is personal service by the 
worker required, or can the worker send a 
substitute in their place? 

• Mutuality of obligation: mutuality of 
obligation is a concept where the employer 
is obliged to offer work, and the worker is 
obligated to accept it. 

Other factors can be taken into account when 
determining whether workers are caught by IR35. 
This can include the type of contract, any financial 
risk associated with the assignment, being in 
business on your own account and whether the 
provision of equipment is included.

The public sector changes were enforced in 
2017, a number of organisations blanket-placed 
contractors inside IR35 to protect their own 
liability. This practice is not compliant with the 
guidelines and left many contractors paying 
tax at a similar rate to an employee, without 
receiving any employment rights in return. This 
was acknowledged by the Government, but they 
claimed the practice was not widespread. In the 
consultation document, it did however, make 
it clear that placing all contractors inside IR35 
without a fair assessment is not compliant.

HMRC will require that the end-client produces 
evidence of their determination for each and every 
contractor in the form of a Status Determination 
Statement (SDS). The legislation prescribes that 
the end-user will be required to share the SDS 
with all parties in the contractual chain, including 
the PSC contractor.  

In theory, this should rule out blanket 
determinations of ‘inside IR35’ by end-users as 
the SDS will be considered to be invalid if it is 
later found that the end-user has failed to take 
reasonable care in preparing, assessing and 
agreeing the determination.

That said, HMRC still insists that contractors with 
identical terms and conditions can be assessed as 
one.

We would advise that you undertake a full review 
of your contracting workforce as soon as possible 
to ensure your business is prepared in advance 
of the changes coming into force. Jonathan Lee 
Contracts is ideally placed to help you do this so 
if you would like to arrange a meeting or a call, 
please email us here.
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Find out more:
Contact Grant Nisbet:
grant.nisbet@jonlee.co.uk 

01384 446115
jonlee.co.uk/IR35
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what are 
contractors

asking us?

Who will determine whether i 
am inside or outside iR35?

Will my agency determine my 
iR35 status?

What if i work through an 
umbrella or via PAYE?

Can i still work via a psC if i 
fall within iR35?

Can i appeal if i believe the 
client has made the wrong 
determination of iR35 status?

Will recruitment agencies 
make HMRC required 
deductions or will 
contractors be forced to 
use an umbrella company? 

i have more than one job 
through my limited company, 
does this affect me?

For the first time, the engager of the contractor, 
i.e. the end-client is responsible for determining 
the IR35 status. 

No – the end-client will be responsible for 
determining the status with regards to IR35.

It is not yet clear whether agencies will be able 
to appeal determination decisions, but, in many 
cases the agency will be the fee payer and 
therefore will need to work closely with their 
clients throughout the process of determining 
IR35 status.

However, the contractor will have the right to 
appeal. By allowing the contractor a voice in 
the determination process, it is hoped that the 
number of disputes will be kept to a minimum.  
The legislation makes statutory provision for the 
contractor to appeal any determination made, 
with the end-client being responsible to respond 
within 45 days of the appeal.  Where an appeal is 
successful, a new SDS must be furnished by the 
end-user.

It will ultimately be the choice of the contractor. If 
the client’s assessment of your engagement is that 
you fall within IR35, you can choose to remain a 
limited company contractor and we will make the 
statutory deductions, or you may decide that the 
umbrella company route is more appropriate for 
you, in which case you could choose from our PSL 
of vetted umbrella providers. The terms of your 
engagement with the umbrella provider would be 
for you to agree directly with them.

Yes, you can still work via a PSC but the correct tax 
and NI will be deducted at source by the agency 
before the funds are remitted to your PSC.
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The changes will not affect contractors who already 
work as PAYE or through an umbrella.

What tax will be deducted and 
how will i know what has been 
deducted?

Deductions will be clearly stated on your payslip 
or remittance notice.

The total amount paid to umbrella companies 
per hour always includes all statutory deductions 
including pension and is rarely, if ever 
representative of ‘pay’ only.

If the client determines that I am inside IR35, can I 
still claim mileage or travel and subsistence?

As a limited company contractor working inside 
IR35 (should this be the case) within the private 
sector, for the time-being at least, HMRC allows 
you to recoup 5% of your gross income to cover 
the costs of running your own company. For 
example, premise costs, accountancy fees and 
stationary expenses. In addition, contractors 
working within IR35 are able to continue claiming 
tax relief on pension contributions made by the 
PSC on the contractor’s behalf. 

The recent changes to the Travel and Subsistence 
(T&S) allowances mean that contractors working 
within IR35 can no longer claim on everyday 
expenses such as travel, mileage, hotels and 
meals. If HMRC believes these claims are being 
made and adjusted for in tax payments, the claims 
will be reclassified as earnings and the relevant 
tax and NI deductions will be made.

Any expenses that would be allowed under 
normal employment income can be claimed 
providing they meet the ‘wholly, exclusively and 
necessarily’ test. Essentially, this means that they 
must be absolutely necessary in performing the 
duties of employment. Contractors regularly do 
not meet HMRC’s criteria for such claims.

Each job or assignment you do will need to be 
assessed independently by the end-clients who 
received the services. It is possible to fall inside 
IR35 for one role and outside for another. 

in the case of an umbrella 
company model, is the pension 
payment deducted from the 
contractors pay for both 
employers and employees?
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AVOID HMRC PENALTIES AND BOOK A CONSULTATION

need help determining 
ir35 statuS?

Book your free IR35 consultation 
grant.nisbet@jonlee.co.uk

Book your free IR35 consultation 

Learn more about IR35 Complete
iR35 status assessment tool

PAVOID HMRC PENALTIES

PUNDERWRITTEN BY INSURANCE

PSATISFIES STATUS DETERMINATION STATEMENT (SDS)

PQUICK AND EASY TO IMPLEMENT
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Jonathan Lee Contract Recruitment provides 
reliable and flexible resource solutions, with 
the minimum administrative burden and the 
highest levels of legislative compliance and 
professionalism.

Having evolved with industry over four 
decades, our capabilities are strongly aligned 
with the advanced technologies associated 
with contemporary and future development.

We are uniquely equipped to source the 
specialist skill-sets that will assist businesses 
to take advantage of digital manufacturing 
and the Internet of Things, connected and 
autonomous vehicles (CAVs), low emission 
vehicles and electrification, advanced 
materials and cyber security. 

The Maltings, Mount Road, Stourbridge
West Midlands, UK, DY8 1HZ 
01384 397555
IR35@jonlee.co.uk
jonlee.co.uk/IR35

JSA is a specialist payroll and accountancy 
provider for contract and freelance 
workers, providing a range of different 
solutions on both a domestic (UK) and an 
international basis. JSA has been operating 
specialist services for recruitment agencies, 
freelancers, contractors and the wider self-
employed market for 30 years.

We support over 15,000 individual 
contractors and freelancers, who have 
chosen to work with us because of our 
great customer service, accreditation and 
attention to detail.

As an accredited member of the FCSA, 
we put compliance and customer service 
standards first, ensuring our service to you is 
unparalleled in the market.
We pride ourselves on building relationships; 
our fully-trained and friendly team are here 
to help. Providing you with a highly personal 
level of service, their job is to make your 
contracting experience a stress-free and 
happy one. 

Keynes House, Hitchin, SG5 2DW
Switchboard 01582 461 444
International 44(0) 1582 461 444

jsagroup.co.ukDavid Hale
Managing Director
+44(0) 1384 446 153
david.hale@jonlee.co.uk
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